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(iii) That such information has sig-
nificant probative value. 
If the Presiding Officer determines 
that the motion should be granted, he 
shall issue an order for such discovery 
together with the conditions and terms 
thereof. 

(5) The Presiding Officer shall order 
depositions upon oral questions only 
upon a finding that: 

(i) The information sought cannot be 
obtained by alternative methods of dis-
covery; or 

(ii) There is a substantial reason to 
believe that relevant and probative evi-
dence may otherwise not be preserved 
for presentation by a witness at the 
hearing. 

(6) When the information sought to 
be obtained is within the control of one 
of the parties, failure to comply with 
an order issued pursuant to this para-
graph may lead to: 

(i) The inference that the informa-
tion to be discovered would be adverse 
to the party from whom the informa-
tion was sought; or 

(ii) The issuance of a default order 
under § 305.24(a). 

(g) Interpreters. The Presiding Officer 
shall make the necessary arrangements 
for the services of an interpreter upon 
the motion of a party or sua sponte. 
The cost of the interpreter shall nor-
mally be borne by the party requesting 
the service, but the Presiding Officer 
may apportion the cost among the par-
ties as justice demands. 

§ 305.27 Accelerated order, order to 
dismiss. 

(a) General. The Presiding Officer, 
upon motion of any party or sua sponte, 
may at any time render an accelerated 
order in favor of the Requestor or the 
Claims Official as to all or any part of 
the proceeding, without further hear-
ing or upon such limited additional 
evidence, such as affidavits, as he may 
require, if no genuine issue of material 
fact exists and the party is entitled to 
judgment as a matter of law, as to all 
or any part of the proceeding. In addi-
tion, the Presiding Officer, upon mo-
tion of the Claims Official, may at any 
time dismiss a Request for a Hearing 
without further hearing or upon such 
limited additional evidence as he re-
quires, on the basis of failure to estab-

lish a prima facie case or other grounds 
which show no right to relief on the 
part of the Requestor. 

(b) Effect. (1) If an accelerated order 
or an order to dismiss is issued as to all 
the issues in the proceeding, the order 
constitutes the final order of the Pre-
siding Officer, and shall be filed with 
the Hearing Clerk. 

(2) If an accelerated order or an order 
to dismiss is rendered on less than all 
issues in the proceeding, the Presiding 
Officer shall determine what material 
facts exist without substantial con-
troversy and what material facts re-
main controverted in good faith. He 
shall thereupon issue an interlocutory 
order specifying the facts which appear 
substantially uncontroverted, and the 
issues upon which the hearing will pro-
ceed. 

Subpart D—Hearing Procedure 

§ 305.30 Scheduling the hearing. 

(a) Filing of answer. When an answer 
is filed, the Hearing Clerk shall for-
ward such answer to the Presiding Offi-
cer. 

(b) Notice of hearing. The Presiding 
Officer shall serve upon the parties a 
notice of hearing setting forth a time 
and place for the hearing. The Pre-
siding Officer may issue the notice of 
hearing at any appropriate time, but 
not later than 20 days prior to the date 
set for the hearing. 

(c) Postponement of hearing. No re-
quest for postponement of a hearing 
shall be granted except upon motion 
and for good cause shown. 

(d) Location of the hearing. The loca-
tion of the hearing shall be determined 
in accordance with the method of de-
termining the location of a prehearing 
conference under § 305.26(d). 

§ 305.31 Evidence. 

(a) General. The Presiding Officer 
shall admit all evidence which is not 
irrelevant, immaterial, unduly repeti-
tious, or otherwise unreliable or of lit-
tle probative value, except that evi-
dence which would be excluded in the 
Federal courts under Rule 408 of the 
Federal Rules of Evidence (28 U.S.C. 
appendix) is not admissible. In the 
presentation, admission, disposition, 

VerDate Aug<31>2005 14:22 Aug 28, 2007 Jkt 211168 PO 00000 Frm 00369 Fmt 8010 Sfmt 8010 Y:\SGML\211168.XXX 211168



360 

40 CFR Ch. I (7–1–07 Edition) § 305.32 

and use of evidence, the Presiding Offi-
cer shall follow the provisions regard-
ing confidential business information 
of 40 CFR part 2, subpart B for 
CERCLA. The commercial or trade se-
cret status of any information shall 
not, however, preclude its being intro-
duced into evidence. The Presiding Of-
ficer may make such orders as may be 
necessary to consider such evidence in 
camera, including the preparation of a 
supplemental final order to address 
questions of law or fact which arise out 
of that portion of the evidence which is 
confidential or which includes trade se-
crets. For the purpose of recording the 
hearing, the court reporter shall be 
considered ‘‘a person under contract or 
subcontract to EPA to perform work 
for EPA in connection with the Act or 
regulations which implement the Act’’ 
pursuant to 40 CFR 2.301(h)(2); unless 
the affected business, as defined in 40 
CFR 2.201(d), agrees to some other pro-
cedures approved by the Presiding Offi-
cer. 

(b) Examination of witnesses. Wit-
nesses shall be examined orally, under 
oath or affirmation, except as other-
wise provided in this part or by the 
Presiding Officer. A party shall have 
the right to cross-examine a witness 
who appears at the hearing provided 
that such cross-examination is not un-
duly repetitious. 

(c) Verified statements. The Presiding 
Officer may admit and insert into the 
record as evidence, in lieu of oral testi-
mony, statements of fact or opinions 
prepared by a witness. The admissi-
bility of the evidence contained in the 
statement shall be subject to the same 
rules as if the testimony were produced 
under oral examination. Before any 
such statement is read or admitted 
into evidence, the witness shall deliver 
a copy of the statement to the Pre-
siding Officer, the reporter, and oppos-
ing counsel. The witness presenting the 
statement shall swear to or affirm the 
statement and shall be subject to ap-
propriate oral cross-examination upon 
the contents thereof. 

(d) Admission of affidavits and other 
statements where the witness is unavail-
able. The Presiding Officer may admit 
into evidence affidavits and other 
verified written statements of wit-
nesses who are unavailable. The term 

‘‘unavailable’’ shall have the meaning 
accorded to it by rule 804(a) of the Fed-
eral Rules of Evidence. 

(e) Exhibits. Where practicable, an 
original and one copy of each exhibit 
shall be filed with the Presiding Officer 
for the record and copy shall be fur-
nished to each party. A true copy of 
any exhibit may be substituted for the 
original. 

(f) Official notice. Official notice may 
be taken of any matter which may be 
judicially noticed in the Federal courts 
and of other facts within the special-
ized knowledge and experience of the 
Agency. Opposing parties shall be given 
adequate opportunity to show that 
such facts are erroneously noticed. 

§ 305.32 Objections and offers of proof. 

(a) Objection. Any objection con-
cerning the conduct of the hearing may 
be stated orally or in writing during 
the hearing. The party raising the ob-
jection must supply a short statement 
of its grounds. The ruling by the Pre-
siding Officer on any objection and the 
reasons given for it shall be part of the 
record. An exception to each objection 
overruled shall be automatic and is not 
waived by further participation in the 
hearing. 

(b) Offer of proof. Whenever evidence 
is excluded from the record, the party 
offering the evidence may make an 
offer of proof, which shall be included 
in the record. The offer of proof for ex-
cluded oral testimony shall consist of a 
brief statement describing the nature 
of the evidence excluded. The offer of 
proof for excluded documents or exhib-
its shall consist of the insertion into 
the record of the documents or exhibits 
excluded. 

§ 305.33 Burden of presentation; bur-
den of persuasion. 

The Requestor has the burden of 
going forward with his case and of 
proving that the amount demanded in 
the Request for a Hearing is justified. 
Accordingly, the Requestor bears the 
burdens of presentation and persua-
sion. Following the establishment of a 
prima facie case, the Claims Official 
shall have the burden of presenting and 
of going forward with any defense to 
the allegations set forth in the Request 
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